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(OHRO  Form  B) 


THIS  IS  MEMPHIS  STATE  UNIVERSITY  ORAL  HISTORY  RESEARCH  OFFICE  PROJECT, 
AN  ORAL  HISTORY  OF  THE  TENNESSEE  VALLEY  AUTHORITY.  THE  DATE  IS 
JANUARY  10,  1970.   THE  PLACE  IS  WASHINGTON,  D.  C. ,  AND  THE  INTERVIEW 
IS  WITH  MR.  JOHN  LORD  O'BRIAN,  A  SENIOR  PARTNER  IN  THE  LAW  FIRM  OF 
COVINGTON  AND  BURLING,  FORMERLY  ASSOCIATED  IN  SEVERAL  CONNECTIONS  WITH 
THE  TENNESSEE  VALLEY  AUTHORITY.   THE  INTERVIEW  IS  BY  DR.  CHARLES  CRAWFORD 
OF  MEMPHIS  STATE  UNIVERSITY. 

DR.  CRAWFORD:  Mr.  O'Brian,  your  background  is  very  well  known.  The  information  is 
adequately  listed  in  Who's  Who  and  other  places,  but  could  you  start  by 
summing  up  what  you  were  doing  when  you  first  became  associated  with  the 
TVA,  and  how  you  happened  to  do  that? 

MR.  O'BRIAN:   Well,  in  the  late  winter  of  1934  and  the  first  few  months  of  1935, 
I  was  engaged  in  the  private  practice  of  law  in  my  native  city  of  Buffalo, 
New  York,  when  I  received  a  telegram  from  some  official  of  the  TVA,  asking  me 
to  have  an  interview  with  him  at  the  earliest  possible  moment.   I  was  at  that 
time  engaged  in  the  trial  of  a  very  important  conspiracy  case,  and  I  was  not 
able  to  meet  the  appointment  until  I  would  think,  perhaps,  March  or  April. 
Prior  to  my  appointment  the  history  of  the  case  had  been  that  the  Act  was 
approved  in  May,  1933.   Immediately  thereafter,  the  Edison  Electric  Institute, 
a  trade  association  of  important  utilities,  engaged  John  W.  Baker,  Davis  and 
Secretary  Newton  Baker  to  render  an  opinion  on  the  constitutionality  of  the 
statute.  They  rendered  an  opinion,  subsequently,  finding  that  the  statute 
was  for  many  reasons  unconstitutional. 

In  January,  1934,  the  Alabama  Power  Company  entered  into  a  contract 
with  the  Tennessee  Valley  Authority  with  reference  to  the  power  produced  at 
the  Wilson  Dam,  which  is  built  at  Muscle  Shoals  by  the  Army,  originally,  for 
war  supplies.  Under  this  contract,  the  Alabama  Power  Company  sold  some  of  its 


MR.  O'BRIAN:   local  transmission  lines  to  the  Authority  to  arrange  for  an  inter- 
(Cont'd.) 

change  of  power  as  occasion  might  arise,  and  they  sold  also  some  real  estate 

to  the  Authority.  Almost  immediately  a  suit  was  filed  by  a  preferred  stock 

holder  of  the  Alabama  Power  Company  named  Ashwander.  He  and  several  of  his 

associates  filed  this  complaint  attacking  the  constitutionality  of  the  statute. 

That  case  had  been  tried  and  decided  prior  to  my  retainer. 

The  trial  judge  in  that  case,  Judge  Grubb,  filed  an  extraordinary 
number  of  findings  of  fact  and  law.  Some  fifty  pages,  I  believe,  which  proved 
to  be  something  of  a  handicap  to  the  Authority  on  its  appellate  progress. 
This  was  the  time  that  I  was  consulted.  My  consultation  with  the  Authority 
officials  resulted  in  my  undertaking  to  take  entire  charge  of  the  preparation 
and  argument  of  an  appeal  for  Judge  Grubtfs  decision  to  the  Second  Court  of 
Appeals  for  the  Fifth  Circuit. 

I  immediately  went  to  Knoxville  and  stayed  there  preparing  the 
appeal.  The  case  was  argued,  as  I  remember  it,  in.  .  .   I  haven't  that  date 
at  hand.   I  argued  it,  however,  in  Atlanta  before  the  Circuit  Court  of  Appeals 
presided  over  by  Chief  Judge  Bryant,  who  has  been  a  United  States  Senator, 
joined  by  Judge  Sibley,  who  was  at  that  time  generally  regarded  (and  I  shared 
the  view),  as  one  of  the  ablest  judges  in  the  government.  The  third  judge  was 
a  Republican  from  New  Orleans  who  had  the  reputation  of  being  quite  a  reactionary, 
The  argument  of  the  case  took  an  entire  day.  When  the  opinion  was  handed  down, 
as  I  remember  it,  in  July,  reversing  the  opinion — decision — of  Judge  Grubb  and 
dismissing  the  complaint. 

Then  followed  an  appeal  to  the  Supreme  Court,  where  on  the  16th  of 
February,  1936,  that  court  handed  down  an  opinion  affirming  the  judgment  of  the 
Circuit  Court  of  Appeals  with  all  justices  concurring,  except  Justice  McReynolds, 
who  wrote  a  dissenting  opinion. 


. 


MR.  O'BRIAN:   Immediately  thereafter,  however,  a  suit  was  filed  in  which  a  number 
(Cont'd.) 

of  utilities,  affected  by  the  competition  of  TVA,  were  the  complaintants.  This 

suit  was  given  the  title  of  the  Tennessee  Electric  Power  Company  against  the 

Tennessee  Valley  Authority,  and  was  commonly  referred  to  as  the  Eighteen 

Companies  Suit.  The  preparation  for  this  suit  was  one  of  extraordinary  intense 

character. 

All  of  the  counsels  engaged  were  fully  aware  of  the  grave  importance 
of  the  issues.  All  of  them  were  animated  by  a  sort  of  missionary's  zeal  in 
all  of  the  work  connected  with  the  litigation.  The  most  careful  attention  was 
given  to  every  possible  legal  angle,  and  in  particular  to  the  preparation  of 
the  engineering  testimony,  in  the  course  of  which  the  lawyers  became  almost  as 
expert  in  their  knowledge  as  the  engineers  themselves. 

This  case  had  a  particularly  troublesome  history.   In  the  beginning 
Judge  Gore  of  the  middle  district  of  Tennessee  was  the  judge,  and  from  the 
first  he  exhibited  in  the  preliminary  arguments,  of  which  there  were  quite  a 
number,  a  definite  hostile  attitude  toward  the  Authority.  This  culminated, 
finally,  in  his  refusal — in  his  undertaking — to  grant  an  injunction  restraining 
the  further  progress  of  the  case,  and  at  that  time  some  bitterness  arose  in  the 
relationship  between  the  TVA  legal  staff  and  the  Judge,  because  of  what  seemed 
to  be  his  unnecessary,  arbitrary  attitude. 

The  case  went  on  appeal  to  the  Circuit  Court  of  Appeals,  Sixth  Circuit, 
at  Cincinnati  where  that  court  unanimously  reversed  Judge  Gore,  dismissed  the 
injunction,  and  sent  the  case  back  for  trial. 

Following  this,  the  same  attitude  of  Judge  Gore  asserted  itself  with 
the  result  that  the  legal  staff  secured  an  act  by  Congress  of  an  amendment  to 
the  statute  relating  to  jurisdiction  in  this  case  that  provided  that  the 


MR.  O'BRIAN:   constitutional  issue  should  be  tried  by  a  three-judge  court  instead 
(Cont'd.) 

of  by  Judge  Gore  alone.  That  court  was  immediately  constituted  with  Miss 

Florence  Allen,  a  member  of  the  Circuit  Court  of  Appeals  at  Cincinnati,  as 

presiding  judge,  Judge  Gore  as  a  side  judge,  and  Judge  Markham,  I  think  of 

Memphis,  as  the  third  judge. 

Here  again,  a  most  intensive  preparation  was  given,  not  only  to 
searching  the  law,  but  in  cross-examining  our  own  engineers,  our  own 
witnesses.  Throughout  all  of  this,  in  accordance  with  the  terms  of  my  retainer, 
I  was  the  Chief  Counsel.  All  of  the  ultimate  decisions  were  made  by  me,  and  I 
was  responsible  for  them.  That  worked  out  very  well  because  Mr.  Fry  and  his 
staff  and  I  never  had  any  differences  of  any  sort  in  deciding  what  our  atti- 
tude should  be  or  what  legal  action  should  be  taken. 

Meantime,  however,  we  were  harrassed  greatly  by  numerous  side-effects, 
so  to  speak,  in  the  state  courts—local  suits  trying  to  raise  the  question 
of  constitutionality  on  some  new  pretense.   So  that  in  addition  to  preparing 
the  main  case  we  had  to  protect  ourselves  against  quite  a  number  of  attacks 
from  the  side,  so  to  speak. 

One  of  them  had  an  extraordinary  outcome  in  that  Judge  Underwood, 
sitting  in  Georgia,  on  our  motion  granted  an  injunction  against  a  fellow 
United  States  District  Judge  in  Tennessee  to  prevent  his  taking  over  a  juris- 
diction in  certain  aspects  of  the  case  that  were  already  allowed  us  in 
Georgia.  That  was  sort  of  an  illustration  of  the  sort  of  novel  person  that  we 
were  often  confronted  with.  That  was  very  funny,  by  the  way. 

Well,  the  trial  for  this  case  consumed  the  entire  legal  staff  and 
myself  for  the  better  part  of  the  year.  That  was  of  the  most  intensive 
character,  as  I  have  already  said. 


MR.  O'BRIAN:   The  case  finally  went  to  trial  before  the  three-judge  court  in 
(Cont'd.) 

Chattanooga,  November,  1930.  .  .  .   I'll  have  to  check  that  date.   I  don't 

have  it.  The  trial  lasted  nearly  three  months.   It  was  finally  completed 

shortly  after  the  middle  of  January,  1937. 

A  straight  appeal  was  then  taken  directly  to  the  Supreme  Court. 
The  trial  court  unanimously  upheld  the  final  position  of  the  authority's 
legal  staff  on  all  issues.   An  appeal  was  then  taken  directly  to  the  Supreme 
Court,  and  the  case  was  argued  on  November  14  and  15  of  1938.  On  this 
occasion  the  Supreme  Court,  with  Judge  Roberts  writing  the  majority  opinion, 
held  that  the  complaintants  were  without  legal  standing  to  maintain  the 
suit,  and  it  therefore  dismissed  the  suit  without  passsing  upon  the  consti- 
tutional issue.  Justice  Butler  dissented  an  opinion  in  which  he  was  joined 
by  Justice  Mc Reynolds.  That  final  opinion  was  rendered  on  January  30,  1939. 

Meantime,  however,  a  good  deal  of  internal  controversy  had  arisen 
during  the  lawt  year  and  a  half  prior  to  the  final  decision  because  of  the 
attitude  of  Mr.  Arthur  Morgan,  the  Chairman  of  the  Authority,  who  had  become 
discontented  with  what  he  believed  to  be  personal  affronts  both  to  him 
personally  and  to  his  authority  in  the  work  of  the  commission. 

This  culminated  finally  in  a  conference  in  which  I  participated, 
together  with  Mr.  Fry  and  Mr.  Morgan.  On  this  occasion  we  were  quite  shocked 
by  his  assertion  that  unethical  practices  had  been  dealt  in  by  some  people 
on  the  legal  staff  who  were  unnamed,  in  conferring  with  possible  witnesses 
and  so  forth.   I,  immediately  following  this  conference,  wrote  Mr.  Morgan 
a  letter  outlining  my  concern  at  these  charges,  stating  that  I  thought  they 
should  be  immediately  investigated,  and  asking  him  for  a  detailed  statement 
which  would  enable  me  to  place  the  matter  before  the  courts  if  necessary,  or 
anyway  to  identify  the  causes  of  his  alleged  worry. 


MR.  O'BRIAN:   At  first  he  undertook  to  do  this,  but  he  failed;  and  without  going 
(Cont'd.) 

further  into  the  details  of  what  followed  in  controversy  back  and  forth,  a 

hearing  was  finally  held  by  President  Roosevelt  dealing  with  Morgan's  conduct 

because  of  its  interference  with  the  legal  procedures  necessary  in  preparation 

for  the  trial.  As  a  result  of  this  he  removed  Morgan,  and  the  letter  which  I 

had  written  Morgan  (to  which  I  had  referred  and  in  which  I  had  asked  him  to 

support  his  vague  charges)  was,  I  believe,  one  of  the  important  factors  in 

the  President's  decision;  although,  I  was  not  present  at  that  hearing  and 

I  had  nothing  whatever  to  do  with  the  proceedings  leading  to  his  removal. 

Then  followed  an  investigation  largely  growing  out  of  Morgan's 
vague  complaint  by  a  joint  Congressional  committee  of  senators  and  congress- 
men. This  committee,  during  the  summer  of  1938,  held  extensive  hearings  and 
heard  many  witnesses.  The  proceedings  of  the  investigating  committee  were 
afterwards  published  in  extensive  documents  printed  for  the  joint  committee  on 
the  investigation  dealing  with  hearings  held  in  Washington,  May  25-26,  1938, 
and  in  Knoxville,  July  18,  19,  and  20,  1938.   It  required  two  bulky  volumes 
to  contain  the  various,  separate  sections,  or  parts,  which  were  printed, 
reporting  the  case. 

The  hearings  were  conducted  by  the  joint  investigation  committee 
with  the  aid  of  Francis  Biddle,  a  well-known  lawyer,  and  later  the  Attorney 
General  of  the  United  States.  And  in  a  book  written  by  Mr.  Biddle  shortly 
before  his  death,  which  was  of  an  autobiographical  character,  the  volume 
being  entitled,  "In  Brief  Authority",  he  devotes  an  entire  chapter  to  the 
careful  summary  of  the  history  of  this  investigation,  and  lays  particular 
stress  upon  the  testimony  which  I  personally  gave  in  that  investigation. 
My  testimony  before  the  committee  is  printed  in  part  one  of  the  committee's 
.report. 


MR.  O'BRIAN:   And  I  have  since  been  lead  to  believe  that  it  had  very  great  weight 
(Cont'd.) 

with  the  final  decision  of  the  committee. 

There  is  one  other  feature  that  perhaps  ought  to  be  mentioned. 
When  the  Ashwander  Case  was  on  argument  for  the  Supreme  Court,  it  was  the  view 
of  the  entire  legal  staff  that  the  government  had  no  power  to  engage  in  business 
enterprises;  and  therefore,  when  asked  by  Justice  McReynolds  on  the  argument 
whether  the  Authority  intended  to  operate  the  stand-by  coal  plant  I  informed 
the  court  that  the  Authority  had  no  intention  of  employing  the  coal  plant 
except  as  an  auxiliary  stand-by  source  for  the  case  of  shortages  of  power. 
That  was  in  accord  with  my  own  belief  as  the  law  at  that  time,  and  that  was  the 
unanimous  belief  of  the  other  members  of  the  legal  staff.   Some  years  later, 
however,  long  after  my  connection  with  the  Authority  ceased,  that  specific 
question  arose  and  was  tried  out  in  one  of  the  federal  courts  having  juris- 
diction with  the  result  that  that  court  decided  that  the  Authority  was  not 
limited  in  its  use  of  plants  of  that  sort,  and  in  fact,  had  the  power  to 
erect  other  plants  which  would  use  coal  and  have  no  intrinsic  relation  with 
the  power  development  by  water  power. 

As  I  say,  that  was  not  in  accordance  with  my  personal  opinion  at 
the  time  of  the  argument,  but  it  is  now  the  law.  This  is  of  grave  importance 
because  during  the  war  the  production  of  aluminum  became  a  vital  matter  of 
importance.  There  were  occasional  great  shortages.  Had  it  not  been  for  this 
extraordinary  amount  of  power  that  the  TVA  was  able  to  produce  with  the  aid 
of  the  coal  plants,  our  preparation  and  production  of  aluminum  might  have  been, 
and  probably  would  have  been,  seriously  curtailed.   So  that  legal  decision 
played  a  real  part  in  the  winning  of  the  victory. 
DR.  CRAWFORD:  But  that  change  was  a  result  of  World  War  II,  wasn't  it? 


MR.  O'BRIAN:   Yes,  that  was  a  real  part  of  World  War  II.   Well,  that's  about  all 
there  is  on  that,  unless  you  have  some  questions. 

DR.  CRAWFORD:  What  did  you  think  of  the  quality  of  the  TVA  legal  staff,  Mr.  O'Brian? 

MR.  O'BRIAN:   Oh,  it  was  top-flight.   I  never  worked  with  a  better  staff.  These 
men  were  very  alert;  they  were  young;  they  were  fully  aware  of  the  gravity 
of  the  litigation  and  the  implications  of  it.  As  I  have  said,  the  legal 
staff  not  only  worked  intensely,  but  more  or  less  lived  together  during  this 
period.  We  all  occupied  offices  in  the  same  buidling;  we,  so  to  speak,  lived 
together  and  ate  together  and  talked  together  in  the  day  time  and  at  night 
as  well.  The  work  was  incessant  in  the  preparation  of  all  of  the  arguments — 
the  main  arguments  and  the  ancilliary  arguments  that  I  have  spoken  of. 

DR.  CRAWFORD:  What  lawyers  on  the  TVA  staff  were  particularly  helpful  to  you? 

MR.  O'BRIAN:   Well,  William  Fitts;  Henry  H.  Fowler,  commonly  known  as  "Joe"  Fowler, 
and  later  Secretary  of  the  Treasury  in  the  Truman  Administration;  Paul  Freund, 
who  was  not  a  member  of  the  staff  but  who  was  in  constant  contact  with  the 
staff  because  at  that  time  it  was  expected  that  the  Solicitor  General  would 
argue  the  cases  before  the  Supreme  Court,  an  idea  which  was  later  abandoned, 
because  I  made  the  main  argument,  assisted  by  Mr.  Fly,  and  all  of  the  court 
arguments.  Then  there  was  Joseph  Swidler,  and  there  was  another  one,  but  I 
will  have  to  write  you  his  name.   It's  on  the  tip  of  my  tongue.  Oh,  by  the  way, 
Bessie  Margoin,  who  had  a  special  gift  of  lucidity  in  the  writing  of  briefs 
and  contributed  materially  to  the  character  of  all  the  briefs  written  in  the 
case.  She  had,  in  later  years,  been  a  member  of  the  legal  staff  for  a  long 
time  of  the  Department  of  Labor. 

DR.  CRAWFORD:   Is  she  in  Washington  now? 

MR.  O'BRIAN:   Yes,  she  is.   It  would  be  a  good  idea  for  you  to  talk  with  her. 

She's  a  very  singular  person,  and  she  has  a  legal  brain,  as  I  would  express  it. 


MR.  O'BRIAN:   She's  a  very  feminine  person,  and  a  very  nice  person,  but  she  has  a 
(Cont'd.) 

gift  for  lucid  expression  which  is  invaluable  in  brief  writing. 

There  is  a  man  in  Minneapolis,  Minnesota.   I  can't  think  of  his  name, 
but  he  was  Cordoza's  secretary—law  secretary.  A  very  able  fellow.   I  don't 
know  where  I  would  put  my  finger  on  that.   But  Fly  was  very  active.  He  worked 
his  head  off.  He  did  nothing  else  but  work  with  me  on  the  case. 
DR.  CRAWFORD:  Was  your  work  primarily  the  courtroom  presentation? 
MR.  O'BRIAN:   No,  we  had  a  great  many  conversations  as  to  the  limits  of  constitu- 
tional power — long  debates.   Sometimes  we  would  talk  a  whole  day. 

There  was  another  man,  although  he  wasn't  very  important,  named 
Towsley.  His  name  pops  out  in  this  investigation.  He  was  a  very  good  lawyer, 
but  he  wasn't  as  brilliant  a  lawyer  as  the  few  I've  mentioned. 

Well,  I  think  that  sums  it  up.  It  wasn't  a  large  legal  staff.  Now, 
there  were  some  other  lawyers  who  had  nothing  to  do  with  this  litigation.  For 
example,  there  was  a  whole  staff  of  lawyers  dealing  with  the  condemnation  of 
property  for  dams  and  doing  work  entirely  removed  from  these  litigations.  I'm 
talking  about  the  men  who  were  in  the  litigation  only,  but  there  were  a  number 
of  other  lawyers. 

Oh,  and  I  forgot  one  of  the  most  important  men  of  all.  And  that  was 
the  late  Herbert  S.  Marks.  He  afterward  became  one  of  my  assistants  in  the 
legal  staff  of  the  War  Production  Board.  He  was  later  counsel — first  counsel — 
retained  by  the  Atomic  Energy  Commission.  He  played  a  very  important  part  as 
disclosed  by  Dean  Acheson's  new  book  entitled,  Present  at  the  Creation,  in  the 
preparation  of  the  so-called  Acheson-Lilienthal-Oppenheimer  report — one  of  the 
major  developments  in  the  history  of  the  uses  of  atomic  energy.  He  died  not 
long  thereafter,  but  was  an  extraordinarily  able  lawyer. 


10 


DR.  CRAWFORD:  How  much  time  did  you  spend  in  Knoxville,  Mr.  O'Brian? 

MR.  O'BRIAN:   Well,  more  than  half  of  my  time  those  four  years. 

DR.  CRAWFORD:  Did  you  live  there?  Did  you  maintain  an  apartment  there? 

MR.  O'BRIAN:   No,  I  stayed  at  the  hotel.   I  had  nothing  to  do  in  the  evening.   I 
had  no  associations  there,  so  I  usually  worked  every  evening  at  the  office.   I 
would  go  down  and  stay  a  month,  we'll  say,  and  get  the  particular  briefs 
finished,  and  then  there  were  incidental  delays  that  I  was  not  responsible 
for.   I  would  go  home  and  then  come  back  again  so  that  the  situation  was  one  in 
which  I  went  back  and  forth  a  great  deal. 

DR.  CRAWFORD:  What  did  you  think  of  TVA  at  the  time  that  you  started  this  work, 
and  did  your  opinion  of  it  change? 

MR.  O'BRIAN:   No,  I  had,  due  to  the  truly  adventitious  fact  that  I  had  had  to  do 

with  questions  of  conservation,  especially  in  hydraulic — the  field  of  hydraulic 
power — in  connection  with  New  York  legislation,  I  had  certain  pre-conceived 
ideas  about  the  importance  of  government  regulation  of  the  hydro-electric 
facilities  of  the  country  and  the  use  of  the  water  as  a  navigatable  stream 
for  the  production  of  power.  While  I  was  not  a  fanatic  on  the  subject,  I  was 
a  strong  believer  in  the  theory  that  the  power  in  the  rivers  belonged  to  the 
people  primarily. 

DR.  CRAWFORD:  Did  David  Lilienthal  know  of  your  experience? 

MR.  O'BRIAN:   That  I  don't  know.     He  knew  it  during  the  trial,  of  course,  our 
opponents  brought  it  out.  They  asked  me  a  question  in  the  presence  of  the 
court  showing  that  somebody  was  aware  of  my  views,  but  the  important  thing  is 
that  there  were  no  important  differences  of  opinion  anytime  in  the  legal  staff. 
Everybody  accepted  my  final  decision.  Of  course,  Fly  and  I  always  felt  the 
same  way.  We  never  had  any  occasion  for  any  friction. 
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MR.  O'BRIAN:   Amusing  questions  like  this  would  arise:   "Now  that  we  have  created 
(Cont'd.) 

an  artificial  lake  and  the  dam,  should  not  the  utility  plant  trees  to  develop 

timber  for  sale?  If  we  plant  trees,  don't  you  think  that  we  ought  to  populate 

those  areas  with  fur-bearing  animals  which  could  be  sold?"  Questions  of  perfect 

nonsensical  character. 

DR.  CRAWFORD:  Were  you  trying  to  anticipate  any  questions  the  opposition  might  bring 
up? 

MR.  O'BRIAN:   Oh,  yes,  not  only  that,  but  we  would  hold  these  seminars  all  morning 
and  sometimes  all  afternoon.  Deliberate,  someone  would  be  the  devil's  advocate 
and  would  argue  for  remote  questions.  Questions  like  that  which  were  based 
on  what  we  were  doing.  We  were  trying  to  constantly  prepare  ourselves  for 
questions  as  to  the  expansion  or  limitation  of  the  regulatory  powers  of  the 
government,  which  is  a  twilight  zone,  and  that  is  why  we  indulged  in  so  many  of 
these  seminars  and  raised  so  many  questions.  Many,  many  questions  never  arose 
at  all  in  the  trial. 

DR.  CRAWFORD:  Whose  plan  was  this  suggested  preparation? 

MR.  O'BRIAN:   Well,  that  was  characteristic  of  our  work — my  work  in  particular. 

But  nevertheless,  as  I  say,  it  was  a  strangely  harmonious  body.  They  followed 
the  leadership  that  I  laid  down.  Of  course,  it  simplified  matters  to  have  one 
man  with  final  authority  on  all  questions  relating  to  the  constitutional  question 
in  the  litigation — how  far  we  should  go.  But  before  I  reached  a  decision, 
everything  was  touched  over  and  over  and  over  again.   Everything  was,  as  far  as 
we  could  see,  all  right. 

DR.  CRAWFORD:  Did  you  have  a  feeling  during  the  trial  that  you  were  better  prepared 
than  the  other  side? 
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MR.  O'BRIAN:   Oh,  there's  no  question  about  that.   No  question. 

DR.  CRAWFORD:  Of  what  quality  was  the  power  companies'  legal  representation? 

MR.  O'BRIAN:   Oh,  it  was  excellent.   In  the  courtroom  they  had  a  group  of.  .  . 

Well,  in  the  Ashwander  Case  they  had  several  lawyers,  and  they  were  all  very 
competent  men.  Then  on  the  Companies  Case  they  had  a  small  army  of  lawyers, 
because  without  taking  an  active  part  in  the  content  of  the  case,  all  of  these 
utilities  sent  their  lawyers  to  be  present  at  the  trial.  And  at  that  trial  — 
the  long  trial,  the  second  trial--Mr.  Baker  took  a  very  active  part,  although 
his  health,  at  that  time,  was  declining.  Two  partners  of  his  both  were  active. 
Jackson  conducted  most  of  the  investigation.  There  was  also  a  very  able  local 
lawyer,  Mr.  Seymour,  who  participated  from  time  to  time.  Their  case  was  well- 
organized  and  well-prepared.  But  I  think  that  any  fair-minded  man  would  have 
said  that  our  people  were  better-prepared,  especially  when  it  came  to  the  minute 
facts  of  the  case. 

I  had  a  picture  here  of  the  trial  room.  A  very  amusing  thing 
happened.  Photographing  was  prohibited,  but  some  outsider  took  a  picture  during 
the  trial.  Joe  Fowler  was  sitting  at  the  end  of  the  table,  and  when  this  man 
flashed  his  picture,  Joe  said,  "Oh,  no!"  and  all  you  can  see  in  the  picture 
is  his  hand  holding  on  to  the  table,   (laughter) 

There  is  no  question,  I  think  in  looking  back,  but  that  the  court 
really  thought  we  were  better-prepared.  As  I  think  of  all  the  little  things 
that  happened — the  attitude  of  the  judges. 

DR.  CRAWFORD:  Did  you  make  the  same  sort  of  preparation  for  the  Congressional 
Investigation  that  you  did  for  the  cases? 

MR.  O'BRIAN:   Yes,  but  I  didn't  require  so  much,  because  it  was  all  vivid  in  my 
recollection.  A  long  period  of  time  hadn't  elapsed,  you  see. 
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MR.  O'BRIAN:   But  that  testimony  of  mine  was  a  pretty  thorough  job.   It  dealt  with 
(Cont'd.) 

the  whole  history  of  my  relation  with  the  legal  staff  and  Morgan.  As  I  tell 

you,  I  have  since  been  told  that  it  was  the  determining  element  in  the  case. 

Of  course,  they  found  no  cause  of  complaint — the  committee — in  the  end. 

DR.  CRAWFORD:  Did  Mr.  Arthur  Morgan  make  charges  against  the  legal  department  itself? 

MR.  O'BRIAN:   Oh,  yes.  He  claimed  that  he  hadn't  been  consulted,  and  yet,  as  a 

matter  of  fact,  he  admitted  that  he  thought  that  the  work  had  been  pretty  well 
done.   I  think  that  he  was  the  victim  of  his  own  conceit.  He  got  it  into  his 
head  that  the  lawyers  were  trying  to  get  the  engineers  to  go  too  far  and  that 
sort  of  thing.   I  think  that  animated  by  his  conceit  that  he  was  the  "man" 
and  he  was  right,  originated  the  idea  in  the  first  place  and  sold  it  to  F.  D.  R. 
that  he  had  been  over-looked  and  neglected. 

DR.  CRAWFORD:  Was  there  a  conflict  between  the  lawyers  and  the  engineers  in  TVA? 

MR.  O'BRIAN:   No,  never.  The  engineers,  in  fact,  were  rather  pleased.  Under  the 
questioning  by  the  lawyers,  they  learned  more  about  engineering.  That  was  a 
common  joke  in  the  Authority,  that  "Who  knew  most  about  the  dam  building,  the 
lawyers  or  the  engineers?"  (laughter) 

But  they  did  extensive  reading,  the  lawyers,  on  the  outside,  especially 
on  the  matter  of  building  dams.  Not  because  they  had  any  criticism,  but  they 
wanted  to  be  thoroughly  prepared.   I  went  to  every  dam  that  was  being  built 
personally.   I  have  one  of  those  minds  that  I  visualize  things.   I  climbed 
all  over  the  cofferdam,  and  I  talked  to  the  engineers.   I  talked  to  the  men  with 
the  power  drills  trying  to  get  the  feel  of  it  all  and  to  find  out  all  that  I 
could  about  it  as  a  layman.  The  lawyers  went  into  all  these  parts.  They  knew 
everything  about  it.  We  were  thoroughly  conversant  with  all  the  possible 
aspects  of  the  case  as  that  group.   It  was  a  brilliant  job.   In  Biddle's  book 
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MR.  O'BRIAN:   that  I  have  spoken  of,  he  gives  me  credit,  and  that's  a  mistake. 
(Cont'd.) 

He  says,  in  substance,  he  gives  a  description  of  me  that  isn't  all  together 

flattering — what  sort  of  a  looking  person  I  was — but  he  ends  up  by  saying  that 

it  was  due  chiefly  to  my  personal  efforts  that  the  TVA  was  saved  from  legal 

destruction.   I'm  not  conceited  about  that,  but  I  think  it  is  probably  so. 

DR.  CRAWFORD:   I  have  made  a  note  to  read  his  book,  but  I  have  heard  other  people 
say  the  same  thing,  that  your  testimony  was  most  responsible  for  the  outcome. 

MR.  O'BRIAN:   Well,  you  see,  I  was  so  obsessed  in  the  first  place  because  there 
were  a  number  of  hard-bitten  Republicans  on  the  investigating  committee. 
I  have  been  very  active  in  Republican  politics.  Not  as  an  office-holder 
so  much  as  actually  active  as  a  legal  advisor  and  personal  advisor.   I  knew 
all  the  leaders  in  New  York  State  that  amounted  to  anything.   I  went  to  all 
the  state  conventions  and  that  sort  of  thing.  They  were  sort  of  thrown  off. 
They  didn't  want  to  antagonize  me. 

DR.  CRAWFORD:  When  and  where  were  you  born,  Mr.  O'Brian? 

MR.  O'BRIAN:   I  was  born  in  Buffalo.  My  father  was  also  born  in  New  York  State. 

DR.  CRAWFORD:  Was  that  in  1874? 

MR.  O'BRIAN:   Yes,  that  is  a  long  time  ago.  And  I've  been  practicing  law  since 
1898. 

DR.  CRAWFORD:  That  is  72  years,  isn't  it? 

MR.  O'BRIAN:   That  is  too  long.  Of  course,  I've  had  quite  a  varied  experience.   I 
have  argued  very  many  cases  in  the  Supreme  Court.   I  don't  know  how  many.   I've 
been  told  that  it  is  near  sixty.  At  present  I  am  the  oldest  member  of  the  Bar, 
so  I've  been  told.  But  I  have  known  the  judges  of  the  courts  for  a  good  many 
years,  naturally. 

DR.  CRAWFORD:   I  believe  that  you  have  presidential  pictures  going  back  through 
Theodore  Roosevelt,  don't  you? 
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MR.  O'BRIAN:   Yes,  he  gave  me  my  first  appointment  as  United  States  Attorney  in 

Western  New  York,  and  I  stayed  over  two  years  into  the  Wilson  Administration. 

That  is  a  picture  of  when  he  died.  Jane  drew  that  cartoon  of  the  Last  Trail. 

There  is  a  TVA  caricature  of  a  dam.  This  is  growing  a  little  dim,  but  here  is 

something  rather  amusing.  This  is  after  Judge  Groves  opinion  appeared. 

"My  God,"  it  says,  "stop  the  work.   It's  all  unconstitutional." 

This  cartoon  has  meant  a  lot  to  me.  You  see,  Roosevelt  was  suspicious 

of   the  Supreme  Court. 
DR.  CRAWFORD:  Yes,  I  remember. 
MR.  O'BRIAN:   And  he  was  expecting  them  to  turn  down  the  TVA,  so  this  cartoon 

appeared  of  Roosevelt  first  going  to  shoot  the  hostile  animal,  arid  then  finding 

that  it  was  a  friendly  Saint  Bernard  dog. 
DR.  CRAWFORD:  This  was  about  '37,  wasn't  it? 
MR.  O'BRIAN:   Yes.  That  was  right  after  the  Ashwander  decision.   I  had  a  very 

nice  letter  from  the  President,  of  course.  He  was  very  good  at  that  sort  of 

thing. 
DR.  CRAWFORD:  Thank  you  very  much,  Mr.  O'Brian  for  the  memoirs. 
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